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July 23, 2007

via FIRST CLASS MAIL

Eric R. Dinallo, Superintendent

State of New York Insurance Department
25 Beaver Street

New York, New York 10004

Re:  Discretionary Clauses in Group insurance Contracts/
Circular Letter No.: 14 (2006)

Dear Superintendent Dinallo:

The undersigned represent the interests of thousands of insured New Yorkers who have
group insurance contracts that confer discretionary authority on insurance carriers to make all
claim determinations and interpret policy provisions. We write to urge the New York State
insurance Department {0 end the uncertainty and unfairness engendered by such discretionary
clauses and complete the drafting of the regulations that would prohibit the use of discretionary
clauses in all new and existing accident, health, life and disability insurance policies issued in this
State.

Inits 2006 Circular Letter No.: 14, the Department made clear that it was strongly opposed
to incorporation of discretionary language clauses into insurance contracts, because such clauses
encourage misrepresentation and are unjust, unfair, inequitable, misleading, deceptive and
contrary to the law and public policy of New York. Accordingly, the Department urged commercial
insurers and HMOs to remove discretionary clauses from policies submitted for the Department’s
review and approval while the Department drafted regulations that would prohibit the use of
discretionary clauses in insurance polices and contracts issued in this State.
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Since thattime, New Jersey’s Department of Banking and Insurance formally adopted rules
prohibiting the use of Discretionary Clauses in insurance contracts (attached) and ordered that all
non-complying contracts be withdrawn by the end of this year.

Because we represent thousands of New York State Insureds, we have witnessed, first
hand, the corrosive effect such discretionary clauses have had on insureds’ faith in this State's
ability to protect such a personal, vital and important economic interest. The United States Court
of Appeals for the Second Circuit commented that these clauses diminish the value of insurance
policies to the extent that discretionary clauses should be conspicuously placed to afford individuals
the opportunity to obtain more meaningful insurance. See Gibbs v. CIGNA Corp., 440 F.3d 571,
577 (2d. Cir. 20086).

Indeed, the millions of hard working New Yorkers who rely upon their employee benefits as
their sole source of financial protection when catastrophe strikes -- death, disability, a major health
crisis -- need the State to ensure those benefits are not illusory or subject to insurance company
profiteering during a crisis.

Givenrall of the foregoing, we urge the New York State Insurance Department fo hasten the
rule-making process for banning discretionary clauses as quickly as possibie.

We are available to offer any assistance that the Insurance Department may require to
accomplish this important and laudable goal to bring greater protection to millions of New York
insureds.

This letter may be signed in counterpart. The signatory(ies) on each counterpart annexed
hereto agree that their signatures shall be incorporated herein as if singed on this original letter.

Sincerely,
e %f ..
T 7 s :
By: - ,/% o By: \ff&éé}ﬁ/f’?%i {Mﬁ/ﬁ/ﬁxﬁ”}i‘g} J.

Michail Z. HaeK, Esq. /Barbara A. Cannova, Esq.
Quadrino Schwartz Barbara A. Cannova, P.C.
666 Oid Country Road - Ninth Floor 3612 Park Avenue
Garden City, New York 11530 Wantagh, New York 11793

(516) 745-1122 (616) 567-1978
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By: Aéé‘f/ﬁ% % ifft{/f?’”&@j By:

Anne Davis, Esq. - A/ Y2 [ A p i
National Muitiple Sclerosis Society
733 Third Avenue

Third Floor

New York, New York 10017

(212) 463-7787

By: By:

Eve-Lynn Gisonni, Esq.

Gisonni & Harms, LLP

20 Crossways Park North - Suite 412
Woodbury, New York 11797

(516) 921-7773

By: By:

Aba Heiman, Esq.

Fusco, Brandenstein & Rada, P.C.
180 Froehlich Farm Boulevard
Woaodbury, New York 11797

(518) 496-0400

r}/
/

7 i e
By: /// /f g7 By:

Eiizabeﬁf Kéoh! Esaq.

Koob & Magoolaghan

19 Fulton Street #408

New York, New York 10038
(212) 406-3095

___/a%%w

&

. E) 7F ;

S oy’ /
AL St c2d A
Susan Dooha,Executive Director
Center for the independence of the
Disabled in New York
841 Broadway #301
New York, New York 1003
(21 2) 674-2300

Sceit M. Harrigan, Esq {
L aw Office of Scott M. Harnganﬁc
250 Montauk Highway

East Moriches, New York 11940
{631) 878-2080

Michae! 8. Hiller, Esq.
Weiss & Hiller, P.C.

600 Madison Avenue

New York, New York 10022
(212) 319-4000

L ey

Barbara Levine, Esq., President
Injured Workers' Bar Association of
New York

c/o Sherman, Federman, Sambur &
Levine

175 Fulton Avenue - Suite 510
Hempstead, New York 11550

(516) 564-7791
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By: \%/ I ;ﬁN By: }jfé‘&gg /
Ja%ozg\ A Newfidid, Esq. _Enzo Pagtore, Difect
Frankel & Newfield, P.C. New Yorm_a}c’?ic ssible Health
585 Stewart Averiue - Suite 301 Coverage
Garden City, New York 11530 841 Broadway #301
(518) 222-1600 New York, New York 1003

(212) 6/{4 230{3/”\}
A [ 1~

By: By: <L JvARA
Emif Peter Pfaff, Esq. Scott R;emet Esq
Law Office of E. Peter Pfaff Riemer & Asociates LLC
673 Main Street 60 East 42nd Street - Suite 2430
East Aurora, New York 14052 New York, New York 10165
(716) 652-2260 (212) 297-0700

By: { sy _ By: ?é{éi‘}, éifw/
Troy G. Rosasco Esq Mark Scherzer, Esq.
Turley, Redmond & Rosasco, LLP Law Office of Mark Scherzer
3075 Veterans Memorial Hwy 7 Dey Street - Room 600
Suite 200 New York, New York 10007
Ronkonkoma, New York 11779 (212) 406-9606

(631) 582-3700 x123

By: By: W fv@@é

Kevin Schiosser, Esq. .@ﬁn Sciortino, Esq., Co-Chair
Meyer, Suozzi, English & Klein, P.C. NY Workers' Compensation Alliance
990 Stewart Avenue - Suite 300 ¢/c Segar & Sciortino
Garden City, New York 11530 400 Meridian Cenfre - Suite 320
(518) 592-5709 Rochester, New York 14318

(585) 475;1 100 / ﬁ

By: it
" Michael Yoeii Esc;
Law Office of David Trueman, P.C. Yoeli & Gotilieb, Li.f’
18 East 48" Street - Tenth Floor 260 Madison Avenye - 18" Floor

New York, New York 10017 New York, New York 10018
(516) 742-1460 (212) 472-7270
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By: By:
Gary W. Bieber, Esq. Suzanne Tongring, Esq.
780 West End Avenue Tongring Law Offices
New York, New York 10025 80 East 42" Street - Suite 1232

New York, New York 10165
(212) 986-3434

ce: Governor Eliot Spitzer
Troy Oechsner, Deputy Superintendent
Zachary 8. Weiss, Special Counsel for Health
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By

Anne Davis, Esq.

National Muitiple Sclerosis Society
733 Third Avenue

Third Floor

New York, New York 10017

(212) 463-7787

/;? /’( | *
By: = z

Eve-Lynn Gisonni, Esq.

Gisonni & Harms, LLP

20 Crossways Park North - Suite 412
Woodbury, New York 11787

(516) 924-7773

By:

Aba Heiman, Esq.

Fusco, Brandenstein & Rada, P.C.
180 Froehlich Farm Boulevard
Woodbury, New York 11797

(516) 496-0400

By:

Etizabeth Koob, Esq.

Koob & Magoolaghan

14 Fulfon Sireet #408

New York, New York 10038
{212} 406-3085

By:

By:

By:

By:

Susan Dooha, Executive Direcior
Center for the Independence of the
Disabled in New York

841 Breadway #301

New York, New York 1003

{212) 674-2300

Scott M. Harrigan, Esq.

Law Office of Scott M. Harrigan P.C.
250 Montauk Highway

East Moriches, New York 11840
{631} 878-2080

Michael S. Hiller, Esq.
Weiss & Hiller, P.C.

600 Madison Avenue

New York, New York 10022
{212} 318-4000

Barbara Leving, Esq., President
Injured Woarkers’ Bar Association of
New York

¢/o Sherman, Federman, Sambur &
Levine

175 Fulton Avenue - Suite 510
Hempstead, New York 11550

{516) 564-7791
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By:

Anne Davis, Esq.

National Multiple Sclerosis Society
733 Third Avenue

Third Floor

New Yark, New York 10017

(212) 463-7787

By:

Eve-Lynn Gisonni, Esq.

Gisonni & Harms, LLFP

20 Crossways Park North - Suite 412
Waadbury, New York 11787

(516) 921-7773

By:

S

Abz Heiman, Esq.
Fusco, Brandenstsin & Rada, P.C.
180 Froahlich Farm Roulevard
Woodbury, New York 11787

(516) 496-0400

By

Elizabeth Koob, Esq.

Kaok & Magoolaghan

19 Fulton Street #408

New York, New York 10038
(212) 406-3085

By:

By:

By:

By:

FUSCD BRANDENSTEIN RABDSA

FAX NO. 518 745 (B44

R00z/002
P, 02

Susan Dooha, Executive Director
pentar for the Independence of the
Disahled in New Yark

841 Broadway #301

New Yark, New York 1003

{212} §74-2300

Seatt M. Harrigan, Esq.

Law Ofice of Scott M. Harrigan P.C.
250 Montauk Highway

East Matlches, New York 11840
(631) 878-2080

Michasl S, Hiller, Esg,.
Waeiss & Hiller, P.C.

800 Madison Avenue

New York, New York 10022
(212) §-4000

Barbara Levine, EsQ-, Prasident
injured Workers' Bar Assaciation of
Naw York

c/o Sherman, Fadarman, Sambur &
Levine

175 Eulton Avenue - Suite 510
Hempstead, New York 11580

{518) £64-7791
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By: By:

Anne Davis, Esq.

National Multiple Sclerosis Society
733 Third Avenue

Third Fioor

New York, New York 10017

{212) 483-7787

By: By:

Eve-L.ynn Gisonni, Esq.

Gisonni & Harms, LLP

20 Crossways Park North - Suite 412
Woodbury, New York 11797

{816} 921-7773

By:
Aba Heiman, Esq.
Fusco, Brandenstein & Rada, P.C.
180 Froehiich Farm Boulevard
Woadbury, New York 11797
{518} 498-0400
By: By:

Elizabeth Koob, Esa.

Koob & Magoolaghan

18 Fulton Street #408

New York, New York 10038
{212) 406-3095

Susan Doocha, Executive Director
Center for the Independence of the
Disahled in New York

841 Broadway #3031

New York, New York 1003

(212} 674-2300

Scoit M. Harrigan, Esq.

Law Office of Scott M. Harrigan P.C.
250 Montauk Highway

East Moriches, New York 11940

(gay.zoao _

" ﬁ’“

: il ‘«w
Michael S. Hiller, Edq.

Weiss & Hiller, P.C.

600 Madison Avenue

New York, New York 10022

1212) 319-4000

Barbara Levine, Esq., Fresident
Injured Workers' Bar Association of
New York

c/o Sherman, Federman, Sambur &
Levine

175 Fullon Avenue - Suite 510
Hempstead, New York 11550

{516) 564-7781
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By e B e
Jason AL Newfield, Esq. Enizo Pastore, Director
Franiel & Newfield, P.C. New Yorkers for Accessible Health
585 Stewart Avenue - Suite 301 Coverage
Garden City, New York 11530 841 Broadway #301
{5186) 22,434" *Q{BL’J New York, New York 1003
Y p (212} 674-2300
z’}? YA
“3 f}{x ff i
5 - g“’”// ;5; By
?’ezer Fﬁ{ z Scolt Riemer, Esg,
Na'a;xi Office of E’:"‘a F’ﬂzﬁ Riemer & Associates LLC
wsf Main S j« 60 East 42nd Street - Suite 2430
urora, New Y\g;r«;wié@ﬁ;? ' New York, New York 10165
4838522260 (212} 297-0700
By By: _
Troy G. Rosasco, Esq. Mark Scherzer, Esq.
Turley, Redmond & Rosas oo, LLP Law Office of Mark Scherzer
3075 Veterans Memoral Hwy 7 Dey Street - Room 600
Suite 260 New York, New York 10007
Rorkonkoma, New York 11779 {2121 408-96086
(B31) BB2-3700 %123
By: By
Kevéﬂ Schiosser, Esq. John Sclorting, Esq., Co-Chalr
Meyer, Suozz, English & Kleln, P.C NY Waorkers' Compensation Alllanee
99;5 Stewsart Avenue - Suits 300 o/o Segar & Sciorling
Garden City, New York 11530 400 Meridian Centre - Suite 320
(516 BYZ-5709 Rochester, New York 14818
(5857 475-1100
By: B . By
Diavid Trueman, Esq. Michael Yoeii, Esqg.
Law Office of David Trueman, P.C. Yoeii & Gottiieb, LLP
18 East 487 Strest - Tenth Ficor 260 Madison Avenus - 18" Floor
New York, MNew York 10617 MNew York, New York 104018

(816) 742-1450 (212) 4T72.7370
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By:

Jason A Newfield, Esq.
Frankel & Newfield, P.C.

885 Stewart Avenue - Suite 301
Garden City, New York 11530
(518} 222-1800

By

Emil Petar Pfaff, Esq.

Law Office of E. Peter Pfaff
673 Main Slreet

East Aurora, New York 140582
{716) 652-2260

By:

Troy G. Rosasco, Esq.

Turley, Redmond & Rosasco, LLP
3075 Veterans Memorial Hwy
Suite 200 A
Ronkonkoma, New York 11779
(631) 582-3700 x123

f—

By:

Kevirl §¢hlosser, Esq.
Meyer,
90 Stewart Avenue - Suite 300
Garden City, New York 11830
(518) 592-5703

By:

uozzl, English & Kiein, P.C.

David Trueman, Esq.

Law Office of David Trueman, P.C.
18 East 48" Strest - Tenth Fioor
New York, New York 10017

(516) 742-1460

By:

By:

By:

By:

By

Enzo Pastors, Director

New Yorkers for Accessible Health
Coverage

841 Broadway #301

MNew York, New York 1003

(212) 674-2300

Scott Riemer, Esq.

Riemer & Associates LLC

60 East 42nd Street - Suile 2430
New York, New York 10165
(212) 297-0700

Mark Scherzer, Esq.

Law Office of Mark Scherzer
7 Dey Street - Room 600
New York, New York 10007
(212} 406-9608

John Sciortino, Esg., Co-Chair

NY Workers' Compensation Alliance
sio Segar & Sciorting

400 Meridian Centre - Suite 320
Rochester, New York 14618

(5851 475-1100

Michae! Yoeli, £sq.

Yoeli & Gottlieb, LLP

260 Madison Avenue - 18" Fioor
New York, New York 10016
{212) 4727270
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By: Y By:
Gary W./Bieber, Esq. Suzanne Tongring, Esq.
780 West End Avenue Tongring Law Offices
New York, New York 10025 60 East 42™ Street - Suite 1232

New York, New York 10165
(212) 986-3434

ce: Governor Eliot Spitzer
Troy Oechsner, Deputly Superintendent
Zachary 8. Waeiss, Special Counsel for Health



